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SUPREME COURT DECISIONS ON THE COMMERCE 
CLAUSE AND STATE POLICE POWER, 1910-1914 IP 

II State Power After Congressional Action 

In the very first decision under the commerce clause Chief Justice 
Marshall established that a state police regulation in conflict with a. con- 
gressional regulation of interstate commerce is void. This has never 
since been questioned. Those whose interest does not pass beyond the 
acquisition of the "general principles" of the law may stop right here. 
The more curious may wish to know when a state law is in conflict 
with an act of Congress and when it is not. Here uncertainty begins. 
Marshall and Kent did not agree on the question whether a state law 
granting a monopoly in the use of steam vessels was in conflict with a 
federal coasting license granted to a steam vessel. The alleged conflict 
between state and federal regulations is seldom the sharp one in which 
Congress commands what the state forbids or forbids what the state com- 
mands. Sometimes there is even doubt as to whether Congress and the 
state have been minded to play on the same field. When this doubt is 
resolved in the affirmative there may remain further doubt as to whether 
Congress claims the whole field as its actually occupied domain so as to 
forbid all state trespassing, or is content to let the state continue to play 
so long as it does not directly interfere with what Congress is specifically 
engaged in. There are formulas for the resolution of all these doubts 
but the formulas impose but slight impediments in the way of reaching any 
decision that the Supreme Court thinks wise in the particular instance. 
What the court thought wise from October, 1910, to June, 1914, furnishes 
the material of this paper. 

While interstate railroad rates have long been treated as a subject 
requiring uniformity of regulation throughout the country and therefore 
one over which the power of Congress is exclusive, interstate ferry rates 
have been put in the class of subjects which satisfactorily admit of di- 
versity of regulation according to differing local conditions. Over this 
subject, therefore the states retain power concurrent with that of Con- 
gress. State action reasonable in character is sustained in the absence of 
controlling federal action. An instance of such controlling federal action 
appears in New York C. & H. R. R. Co. v. Hudson County 2 in which 
a New Jersey regulation of the rates from New Jersey to New York on 
a ferry run by the New York Central was held to be precluded by the 

"For the preceding instalment see (1921) 21 Columbia Law Rev. 737. 
1 (1913) 227 U. S. 248, 33 Sup. Ct. 269. 
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provision in the Interstate Commerce Act of 1887 that the term "railroads" 
as used therein "shall include all bridges and ferries used or operated in 
connection with any railroad." In reaching this result Chief Justice White 
does not adduce the Hepburn Act of 1906 or any action of the Interstate 
Commerce Commission thereunder, nor does he call attention to the fact 
that the Act of 1887 on which he relies did not go as far as to fix maxi- 
mum rates or extend authority to the commission to do so. He notes the 
contention that Congress should not be held to have dealt with the rates 
for persons other than railroad passengers, and replies to it as follows : 

"But as all the business of the ferries between the two States was inter- 
state commerce within the power of Congress to control and subject in 
any event to regulation by the State as long only as no action was taken 
by Congress, the result of the action by Congress leaves the subject, that 
is, the interstate commerce carried on by means of the ferries, free from 
control by the State. We think the argument by which it is sought to 
limit the operation of the act of Congress to certain elements only of the 
interstate commerce embraced in the business of ferriage from State to 
State is wanting in merit. In the absence of an express exclusion of 
some of the elements of interstate commerce entering into the ferriage, 
the assertion of power on the part of Congress must be treated as being 
coterminous with the authority over the subject as to which the purpose 
of Congress to take control was manifested. Indeed, this conclusion is 
inevitable since the assumption of a purpose on the part of Congress to 
divide its authority over the elements of interstate commerce intermingled 
in the movement of the regulated interstate ferriage would be to render 
the national authority inefficacious by the confusion and conflict which 
would result. The conception of the operation at one and the same time 
of both the power of Congress and the power of the States over a matter 
of interstate commerce is inconceivable, since the exertion of the greater 
power necessarily takes possession of the field, and leaves nothing upon 
which the lesser power may operate. To concede that the right of a 
State to regulate interstate ferriage exists 'only in the absence of Federal 
legislation' and at the same time to assert that the state and Federal power 
over such subject is concurrent is a contradiction in terms." 3 

Another subject on which the states may act until Congress takes pos- 
session of the field is the matter of pilots on boats entering harbors. It 
was in a case involving a state statute regulating such pilots that the 
•court first made the division of all interstate commerce into the kind 
that requires uniformity of regulation over which the power of Con- 
gress is exclusive and the kind that admits of diversity of regulation over 
which Congress and the states have concurrent power. The question in 
Anderson v. Pacific Coast Steamship Co.* was whether the enforcement 
of a California statute requiring foreign vessels and vessels sailing under 
American register to pay fees for pilots on entering San Francisco was 
precluded by a statute of Congress regulating pilots at ports. The federal 
regulations applied only to enrolled vessels and not to registered vessels. 



'Ibid. 264. 

4 (1912) 225 U. S. 187, 32 Sup. Ct. 626 
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The vessels in question were registered and would, therefore "be under 
no compulsion whatever as to port pilotage save by virtue of the opera- 
tion of state laws." Under these circumstances, "it is," declared Mr. 
Justice Hughes, "an inevitable conclusion, on considering the prior his- 
tory of pilotage regulations in this country and the policy which has 
been maintained with respect to the exercise of state authority, that, as 
Congress did not see fit to require federal pilots, it left the regulation of 
port pilotage as to such vessels to the states." In explanation of the deci- 
sion it may be said that in general registered vessels are engaged in 
foreign commerce and enrolled vessels in the coastwise trade. It chanced 
that the registered vessels in question were primarily engaged in the 
coastwise trade, though they touched at Canadian ports. Such vessels 
were allowed to have federal pilots and those in question did in fact have 
them. But the court held that a clause in the federal act prohibiting 
state requirements is confined to vessels compelled by Congress to have 
federal pilots, and does not extend to those for which the taking of such 
pilots is optional. Another clause in the federal act saved the application 
of state laws to vessels "other than coastwise steam vessels." The vessels 
involved in the case were certainly coastwise steam vessels in fact, but 
the court construed this exception as confined to vessels "not sailing under 
register." • The case is an illustration of the confining of the federal regu- 
lation to the specific subject matter covered and the refusal to extend it 
to something more generic. Obviously the choice between the specific 
and the generic is dictated by practical, rather than by literary, con- 
siderations. 

The contention advanced in Gring v. Ives 5 that federal action in 
fixing a harbor line rendered unlawful a marine railway for repairing 
ships that had been constructed beyond that line many years prior to its 
establishment was held to be so frivolous as to require the dismissal of a 
writ of error to a state court for want of jurisdiction because of the 
entire absence of a federal question. 

A similar result was reached in Cornell Steamboat Co. v. Phoenix 
Construction Co. 6 in which it was held that a company operating dredges 
in the Hudson River could recover under state law for damages due to 
the negligence of a steamboat company even if the dredges were unlaw- 
fully in the river for lack of proper sanction from the Secretary of War. 
As Chief Justice White put it : 

"In other words we are of the opinion that conceding that the appliances 
and boats of the Construction Company were in the river at the points 
stated without authority, that fact did not endow the Steamboat Company 
with a license to become a wrongdoer free from responsibility, and did 
not exempt it therefore from liability for the consequences of a wrong 

5 (1912) 222 U. S. 365, 32 Sup. Ct. 167. 

6 (1914) 233 U. S. 593. 34 Sup. Ct. 701. 
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inflicted solely by its own negligence not contributed to in any way by the 
Construction Company." 7 

In a series of cases state control of the liability of interstate carriers 
for loss or damage arising in connection with the interstate transportation 
of property was held to be precluded by the Carmack Amendment to the 
Hepburn Act of 1906. This act made initial carriers liable for loss ot 
damage anywhere along the line and forbade them to exempt themselves 
from such liability by contract, rule, or stipulation. In Adams Express 
Co. v. Croninger, 8 Mr. Justice Lurton said of the federal statute: 

•'That the legislation supersedes all the regulations and policies of a 
particular State upon the same subject results from its general character. 
It embraces the subject of the liability of the carrier under a bill of lading 
which he must issue and limits his power to exempt himself by rule, 
regulation or contract. Almost every detail of the subject is covered so 
completely that there can be no rational doubt but that Congress intended 
to take possession of the subject and supersede all state regulation with 
reference to it. Only the silence of Congress authorized the exercise of 
the police power of the State upon the subject of such contracts. But 
when Congress acted in such a way as to manifest a purpose to exercise 
its conceded authority, the regulating power of the State ceased to 
exist. ... 

"To hold that the liability therein declared may be increased or 
diminished by local regulation or local views of public policy will either 
make the provision less than supreme or indicate that Congress has not 
shown a purpose to take possession of the subject. The first would be 
unthinkable and the latter would be to revert to the uncertainties and di- 
versities of ruling which led to the amendment. The duty to issue a 
bill of lading and the liability thereby assumed are covered in full, 
and though there is no reference to the effect upon state regulatoin, it is 
evident that Congress intended to adopt a uniform rule and relieve such 
contracts from the diverse regulation to which they had been theretofore 
subject." 9 

The suit before the court was one started in the Kentucky court to 
collect the full value of an undelivered interstate shipment notwithstanding 
a stipulation limiting the carrier's liability to the agreed value. Under 
the law of Kentucky this contract was invalid. The Supreme Court 
held that it was not forbidden by the Carmack Amendment since it was 
not a limitation of liability for negligence. So the law that the Supreme 
Court applied to hold the stipulation valid was not the Kentucky law 
nor any declaration by Congress on the subject, but was the established 
rule of the common law as declared by the Supreme Court of the United 



' Ibid. 600. Aspects of the general problem are dealt with in John E. Tracy, 
The Jurisdiction of State Courts Over Maritime Vessels Engaged in Interstate and 
Foreign Commerce (1912) 75 Central Law Journ. 257. 

8 (1913) 226 U. S. 491, 33 Sup. Ct. 148. See (1913) 1 Georgetown Law 
Journ. 169; (1913) 26 Harvard Law Rev. 456; (1913) 8 Illinois Law Rev. 123; 
(1913) 11 Michigan Law Rev. 460; (1913) 61 Univ. of Pennsylvania Law Rev. 
501; and (1913) 18 Virginia Law Reg. 705. 

'Supra, footnote 8, pp. 505-6. 
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States. Congress having taken over the subject matter, state law was 
inapplicable. Congress not having spoken with respect to such a stipula- 
tion as that before the court, the Supreme Court applied the rule of 
common law that it preferred. 10 The same principle was applied to 
similar stipulations in Chicago, B. & Q. R. Co. v. Miller 11 and Chicago, 
St. P., M. & 0. R. Co. v. Latta 12 decided on the same day as the Croninger 
case. The decisions in these cases were unanimous but were reached 
only after re-arguments. 13 

Missouri, K. & T. R. Co. v. Harriman l4 sanctioned a stipulation in 
a shipping contract that no suit should be brought after the lapse of 
ninety days from the happening of any loss or damage though such stipu- 
lations were forbidden by statutes of the state in which the contract 
was made and the loss occurred, and of the state in which suit was 
brought. The Carmack Amendment was silent on the point, so the 
Supreme Court applied its common law idea that such a restriction is: 
reasonable. Chicago, R. I. & P. R. Co. v. Cramer 15 approved of a 
stipulation limiting liability to an agreed value as against the prohibition 
of an Iowa statute which had previously been held applicable to interstate 
shipments prior to the enactment of the Carmack Amendment. Atchison, 
T. & S. F. R. Co. v. Robinson 16 and Atchison, T. & S. P. R. Co. v. 
Moore 1T denied any effect to an alleged oral agreement without limitation 
of the carrier's liability and held that the shipment at the lower of two 
possible rates limited recovery to the valuation specified in the tariff offer- 
ing that rate. Boston & Maine R. Co. v. Hooker ls held that the Car- 
mack Amendment supersedes state law as to the liability for losing bag- 

10 The Croninger case was cited in Barrett v. New York (1914) 232 U. S. 
14, 34 Sup. Ct. 203, as authority that Congress had so assumed control of inter- 
state express carriers as to preclude the operation of state laws requiring' licenses 
for vehicles and drivers engaged in delivering express of extra-state origin and 
obliging such carriers to give a bond conditioned on safe delivery of the packages 
entrusted to them. The requirements were held invalid regulations of interstate 
commerce irrespective of federal assumption of control of the subject matter, 
so that the reference to the Act of 1906 was in the nature of a flying buttress to 
a wall that could stand independently. 

11 (1913) 226 U. S. 5i3, 33 Sup. Ct. 155. 
» (1913) 226 U. S. 519, 33 Sup. Ct. 155. 

"On -the question whether the carrier's liability is governed by state or federal 
law, see Edmund F. Trabue, Contract! Limitation of Common Carrier's Liability, 
State and Federal (1914) 48 American Law Rev. 50; and notes in (1911) 60 
Univ. of Pennsylvania Law Rev. 39; and (1913) 18 Virginia Law Reg. 705. In 
(1913) 27 Harvard Law Rev. 183, is a note on a state case holding that notwith- 
standing the Carmack Amendment a state may enforce a statute making an initial 
carrier trace interstate shipments. For a consideration of problems of conflict of 
laws presented by the situation prior to the federal assumption of control see 
(1913) 13 Columbia Law Rev. '637, 642. 

" (1913) 227 U. S. 657, 33 Sup. Ct. 397. See (1913) 11 Michigan Law Rev. S88. 

" (1914) 232 U. S. 490, 34 Sup. Ct. 383, 

" (1914) 233 U .S. 173, 34 Sup. Ct 556. 

" (1914) 233 U. S. 182, 34 Sup. Ct. 558. 

" (1914) 233 U. S. 97, 34 Sup. Ct. 526. See (1914) 27 Harvard Law Rev. 
737, 755; (1914) Illinois Law Rev. 276; and (1914) 62 Univ. of Pennsylvania 
Law Rev. 638. The decision in the court below is considered in (1911) .25 
Harvard Law Rev. 186, and (1911) 10 Michigan Law Rev. 133. 
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gage checked on a passenger's ticket. In these last three cases Mr. Justice 
Pitney dissented, not because he thought state law applicable, but because 
he disagreed with his colleagues as to the applicable common law princi- 
ples in the light of their previous discovery and enunciation by the Su- 
preme Court. 

A different result was reached in Missouri, K. & T. R. Co. v. Har- 
ris 19 which found nothing in the Carmack Amendment to prevent a state 
court from awarding an attorney's fee of not over $20 to a successful 
shipper in a suit in which liability was predicated on the Carmack Amend- 
ment. The state statute awarded such fees for successful prosecution of 
various sorts of claims and so did not select for any special treatment de- 
faults in paying for losses arising out of interstate shipments. The state 
law, declared Mr. Justice Pitney, "does not in anywise either enlarge or 
limit the responsibility of the carrier for the loss of property intrusted to 
it in transportation, and only incidentally affects the remedy for en- 
forcing that responsibility." It "imposes, not a penalty, but a com- 
pensatory allowance for the expense of employing an attorney." Though 
the federal act does not award attorney's fees in actions for property lost 
in transportation, it does not follow that a state may not do so. The state 
courts have jurisdiction to entertain actions in which the liability is 
governed by the Carmack Amendment "and some differences respecting 
the allowance ot costs and the amount of the costs are inevitable, as being 
peculiar to the forum." 

In several cases the efforts of a state to compel a carrier to receive 
freight tendered for interstate shipment and to forward it by the route 
selected by the person offering it were futile because the court thought 
that Congress had so taken possession of the subject matter as to pre- 
clude the further exercise of state authority. In Southern Railway Co. v. 
Reid 20 Mr. Justice McKenna found square opposition between the state 
and the federal requirements. By the Hepburn Act Congress had for- 
bidden interstate transportation of freight until a rate had been fixed and 
proclaimed. Freight was tendered for an interstate shipment for which 
no rate had been fixed. Refusal to receive and ship was based on the 
absence of a rate. Steps to establish a rate were at once taken and the 
goods were accepted as soon as- the rate was promulgated. The suit was 
by the shipper for the penalty provided by state law and the claim was 
based on the intervening delay. Thus the state law penalized refusal to 
ship when the federal law forbade shipping. Obviously the carrier 
could not serve two such masters and so it was excused from serving 
the state. The same result was reached in Southern Railway Co. v. Reid 



19 (1914) 234 U. S. 412, 34 Sup. Ct. 790. 

! ° (1912) 222 U. S. 424, 32 Sup. Ct. 140. See (1912) 12 Columbia Law Rev. 
167; and (1912) 10 Michigan Law Rev. 641. The decision in the state court is 
treated in (1911) 11 Columbia Law Rev. 284. 
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& Beam/ 1 and Southern Railway Co. v. Burlington Lumber Co., 22 both 
of which involved the same North Carolina statute held inapplicable in the 
Reid case. 

State demurrage laws met a similar rebuff in Chicago, R. I. & P. R. 
Co. v. Hardwick Farmers Elevator Co., 23 Yazoo & Mississippi Valley R. 
Co. v. Greenwood Grocery Co., 2i and St. Louis, I. M. & S. R. Co. v. 
Edwards. 25 The Minnesota law held inapplicable in the Hardwick case 
required carriers to furnish freight cars on demand and penalized dis- 
obedience. The Hepburn Act had made it the duty of carriers to furnish 
transportation upon reasonable request therefor and made them liable for 
injury caused by non-compliance. The state and federal laws were not 
necessarily in conflict but Congress had covered the subject matter and 
this ended the possible impact of the state statute. The Mississippi stat- 
ute involved in the Greenwood case penalized failure to deliver cars with- 
in twenty-four hours after arrival with no allowance whatever for any 
justifiable excuse for the delay. This was held so unreasonable as to be 
void even as to penalties accrued prior to the Hepburn Act. Penalties 
accrued thereafter were void because Congress had acted. The Arkansas 
law disregarded in the Edwards case imposed penalties of $5 a day for 
failure to notify a consignee promptly of the arrival of a shipment at 
destination. Chief Justice White declared the Hardwick case 

"controlling because the legislation of Congress as clearly excludes the 
right of a State to penalize for failure to deliver interstate freight at the 
termination of an interstate shipment as it was found to prevent a State 
from penalizing for failure to furnish cars for the initiation of the move- 
ment of interstate traffic," 

since the obligation to deliver as well as to start is within the transporta- 
tion dealt with by the Hepburn Act. 26 

It seems from Chicago, M. & St. P. R. Co. v. Iowa" 27 that no federal 
regulation as to the furnishing of cars necessarily prevents a state from 
dealing with cars that have come in from outside where the particular 
order in question relates only to an intrastate movement. The case sus- 
tained an order of the Iowa commission requiring carriers to accept ship- 
ments of coal in carload lots at Davenport for other points in Iowa when 
tendered in the cars which had brought the coal to Davenport from points 
in Illinois. The railroad desired to make the new shipment in its own 

21 (1912) 222 U. S. 444, 32 Sup. Ct. 145. 

3 (1912) 225 U. S. 99, 32 Sup. Ct. 657. 

" (1913) 226 U. S. 426, 33 Sup. Ct. 174. See (1913) 18 Virginia Law Reg. 
778. 

* (1913) 227 U. S. 1, 33 Sup. Ct. 213. 

35 (1913) 227 U. S. 265, 33 Sup. Ct. 262. 

M A state decision holding that delay in shipment cannot be penalized by the 
state when the shipment is between two points in the state over a route partly in 
another state is discussed in (1912) 11 Michigan Law Rev. 157. The effect of the 
Hepburn Act on state laws is considered also in (1911) 24 Harvard Law Rev. 581; 
and (1914) 27 Harvard Law Rev. 388. 

57 (1914) 233 U. S. 334, 34 Sup. Ct. 592. 
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cars, thus necessitating a reloading. The court accepted the findings of 
the state commission that all certainty as to the ultimate destination of 
the cars ended at Davenport which was the distributing point for the 
coal, and so held that the interstate journey ended at Davenport where 
a new intrastate journey began. After sustaining the order of the com- 
mission as a proper exercise of police power, Mr. Justice Hughes de- 
clared : 

"Finally, it is said that the order of the Commission interferes with 
interstate commerce because the cars in question were the vehicles of that 
commerce and were brought into the State as such. No question, how- 
ever, is presented here as between the shippers and the owners of the 
cars, and no actual interference with interstate commerce is shown. 
Nor does it appear that any regulation under Federal authority has been 
violated." 2S 

In other cases the contention that Congress had so taken control of 
the duties of interstate carriers as to preclude the state action complained 
of was rejected as without foundation. Southern Pacific Co. v. Schuyler 29 
was an action brought in a state court to recover for injuries to a railway 
mail clerk while riding on an interstate pass when off duty. The com- 
pany relied on the provision in the Hepburn Act forbidding the giving of 
•free passes. The court did not decide whether the Act, applied to such 
a pass as it held that the statute fixed the penalties for its violation by 
declaring that passenger and carrier should be guilty of a misdemeanor 
punishable by fine, thus leaving the question of liability for injuries 
still under the control of state law. 

In Grand Trunk R. Co.. v. Michigan Railroad Comjnission 30 an 
interstate carrier objected to an order of a state commission suspending 
its tariff for deliveries to team tracks or for the use of team tracks to 
load on to cars and for switching to and from industrial sidings. The 
evident purpose of the state commission was to compel such service and 
to prevent discrimination in the charges, but the particular order was 
preliminary only and the ultimate effect on interstate commerce was 
problematical. The decision goes no further, then, than to settle that the 
subject matter is within the competence of state authority. With regard 
to the alleged action of Congress, Mr. Justice McKenna declared : 

"We will not dwell on the contention of appellants that Congress has 
taken over the whole subject of terminals, team tracks, switching tracks, 
sidings, etc. We need make no other comment than that it cannot be 
asserted as a matter of law that Congress has done so; and where the 
accommodation between intrastate and interstate commerce shall be made 
we are not called upon to say on this record." 31 

More exhaustive analysis was given to the contention raised in The 
______ _ 

a (1913) 227 U. S. 601, 33 Sup. Ct. 277. 
30 (1913) 231 U. S. 457, 34 Sup. Ct. 152. 
"Ibid. 466. 
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Minnesota Rate Cases/ 2 the Missouri Rate Cases 33 and other decisions 3 * 
rendered at the same time in which it was urged unsuccessfully that Con- 
gress had taken action which prevented the states from fixing intrastate 
rates at such low limits as to discriminate against higher interstate rates 
for traffic which competed with intrastate traffic. Weight was attached 
to the fact that the Interstate Commerce Act of 1887 expressly provided 
that its provisions should not apply to the transportation of persons or 
property wholly within one state and not shipped to or from a foreign 
country, from or to any state or territory, which proviso was repeated in 
the amendments of 1906. In dealing with a provision in the act of Con- 
gress prohibiting carriers from giving an undue or unreasonable prefer- 
ence or advantage to any locality, which, it was contended, applied "to 
unreasonable discrimination between localities in different states, as well 
when arising from an intrastate rate as compared with an interstate rate 
as when due to interstate rates exclusively," Mr. Justice Hughes ob- 
served : 

"If it be assumed that the statute should be so construed, and it is not 
necessary now to decide the point, it would inevitably follow that the 
controlling principle governing the enforcement of the act . should be 
applied to such cases as might thereby be brought within its purview ; and 
the question whether the carrier, in such a case, was giving an undue 
or unreasonable preference or advantage to one locality as against an- 
other, or subjecting any locality to an undue or unreasonable prejudice or 
disadvantage, would be primarily for the investigation and determination 
of the Interstate Commerce Commission and not for the courts. The 
dominating purpose of the statute was to secure conformity to the pre- 
scribed standards through the examination and appreciation of the com- 
plex facts of transportation by the body created for that purpose; and, as 
this court has repeatedly held, it would be destructive of the system of 
regulation defined by the statute if the court without the preliminary action 
of the Commission were to undertake to pass upon the administrative 
questions which the statute has primarily confided to it. . . . In the 
present case, there has been no finding by the Interstate Commerce Com- 
mission of unjust discrimination violative of the act; and no action of 
that body is before us for review." QB 

Then follows a review of numerous decisions in which it was taken for 
granted that no action of Congress had precluded the states from regulat- 
ing intrastate rates even though the fixing of such rates indirectly affected 
interstate rates. One of the cases involved a road chartered and aided by 
the federal government which had reserved express power to limit all its 

52 (1913) 230 U. S. 352, 33 Sup. Ct. 729. For references to discussions of this 
case see (1921) 21 Columbia Law Rev. 743nl4. 

35 (1913) 230 U. S. 474 33 Sup. Ct. 975. 

34 Chesapeake & OhioR. Co. v. Conley (1913) 230 U. S. 513, 33 Sup. Ct. 985; 
Oregon Rai'road & Navigation Co. v. Campbell (1913) 230 U. S. 525. 33 Sup. Ct. 
1026; Southern Pacific Co. v. Campbell (1913) 230 U. S. 537, 33 Sup. Ct. 1027; and 
Allen v. St. Louis, I. M. <S- S. R. Co. (1913) 230 U. S. 553, 33 Sup. Ct. 1030. A 
little later the point was reaffirmed in Louisville & Nashville R. Co. v. Garrett 
(1913) 231 U. S. 298, 34 Sup. Ct. 48. 

M (1913) 230 U. S. 352, 419-20, 33 Sup. Ct. 729. 
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rates, local as well as interstate. This reservation "was not deemed to be 
equivalent to a declaration that the states through which the road might 
be constructed should not regulate rates for intrastate transportation." 
In answer to the argument that "the interblending of operations in the 
conduct of interstate and local business" was such that "no regulation 
of rates can be just which does not take into consideration the whole field 
of the carrier's operations, irrespective of state lines," Mr. Justice Hughes 
declared : 

"But these considerations are for the practical judgment of Congress 
in determining the extent of the regulation necessary under existing condi- 
tions of transportation to conserve and promote the interests of interstate 
commerce. If the situation has become such,- by reason of the inter- 
blending of the interstate and intrastate operations of interstate carriers, 
that adequate regulation of their interstate rates cannot be maintained 
without imposing requirements with respect to their intrastate rates which 
substantially affect the former, it is for Congress to determine, within the 
limits of its constitutional authority over interstate commerce and its in- 
struments, the measure of the regulation it should supply. It is the func- 
tion of this court to interpret and apply the law already enacted, but not 
under the guise of construction to provide a more comprehensive scheme 
of regulation than Congress has decided upon. Nor, in the absence of 
Federal action, may we deny effect to the laws of the State enacted within 
the field which it is entitled to occupy until its authority is limited through 
the exertion by Congress of its paramount constitutional power." 36 

A little later in a dispute between Louisiana and Texas communities 
the Interstate Commerce Commission ordered Texas intrastate rates to be 
raised in order to prevent discrimination against Louisiana points. In 
Houston, East & West Texas Railway Co. v. United States 51 (The 
Shreveport Rate Case) this action was sustained and the conflicting orders 
of the Texas commission were annulled. The road contended that Con- 
gress had preserved state power over intrastate rates by a proviso that 
the statute should not apply to transportation "wholly within one state," 
but Mr. Justice Hughes answered : 

"The Commission was dealing with the relation of rates injuriously 
affecting, through an unreasonable discrimination, traffic that was inter- 
state. The question was thus not simply one of transportation that was 
'wholly within one state.' These words of the proviso have appropriate 
reference to exclusively intrastate traffic, separately considered; to the 

"Ibid. 432-33. 
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regulation of domestic commerce, as such. The powers conferred by the 
act are not thereby limited where interstate commerce itself is involved." 38 

The constitutional justification for depriving the state of power to fix 
local rates when interstate rates are injuriously affected is put as follows : 

"Nor can the attempted exercise of state authority alter the matter, where 
Congress has acted, for a state may not authorize the carrier to do what 
Congress is entitled to forbid and has forbidden. 

"It is to be noted . . . that the power to deal with the relation 
between the two kinds of rates, as a relation, lies exclusively with Con- 
gress. It is manifest that the state cannot fix the relation of the carrier's 
interstate and intrastate charges without directly interfering with the 
former, unless it simply follows the standard set by federal author- 
ity 

"It is also clear that, in removing the injurious discriminations against 
interstate traffic arising from the relation of intrastate to interstate rates, 
Congress is not bound to reduce the latter below what it may deem to be a 
proper- standard, fair to the carrier and to the public. Otherwise it could 
prevent the injury to interstate commerce only by the sacrifice of its 
judgment as to interstate rates. Congress is entitled to maintain its own 
standard as to these rates, and to forbid any discriminatory action by inter- 
state carriers which will obstruct the freedom of movement of interstate 
traffic over their lines in accordance with the terms it established." 39 

Justices Lurton and Pitney dissented, but filed no opinion. 

Prior to the enactment by Congress of legislation regulating the lia- 
bility of interstate carriers for injuries to their employees it was uncon- 
tested that state law was applicable. The first federal Employers' Lia- 
bility Law was held unconstitutional because in excess of the commerce 
power. In Chicago, I. & L. R. Co. v. Hackett* Mr. Justice Lurton de- 
clared that this first federal act was "as inoperative as if it had never 
been passed, for an unconstitutional act is not a law, and can neither . 
confer a right or immunity nor Operate to supersede any existing valid 
law." It therefore did not preclude the continued application of state law. 
This was distinguished from a case 41 which held that the federal Hours 
of Service Law took complete control of the subject from the time of its 
enactment even though by its own terms its operation was postponed for a 
year. Such purpose to take control could not "be manifested by a void 
statute, since it was not a law for any purpose." 

The second federal Employers' Liability Act which applied only to 
injuries received by employees when engaged in interstate commerce 
was sustained in the Second Employers' Liability Cases (Mondou v. New 
York, N. H. & H. R. Co.) * 2 in which it was held to supersede all state 

M (1914) 234 U. S. 342, 358, 34 Sup. Ct. 833. 
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491 ; (1912) 60 Univ. of Pennsylvania Law Rev. 501 ; and (1912) 18 Virginia Law 



COMMERCE CLA USE AND STATE POLICE POWER 39 

law as to injuries within its scope. On this point Mr. Justice Van 
Devanter observed: 

"True, prior to the present act the laws- of the several States were 
regarded as determinative of the liability of employers engaged in inter- 
state commerce for injuries received by their employe's while engaged 
in such commerce. But that was because Congress, although empowered 
to regulate that subject, had not acted thereon, and because the subject 
is one which falls within the police power of the States in the absence 
of action by Congress. . . . The inaction of Congress, however, in 
no wise affected its power over the subject. . . . And now that Con- 
gress has acted, the laws of the States, in so far as they cover the same 
field, are superseded; for necessarily that which is not supreme must 
yield to that which is." 43 

One of the cases involved in the opinion had come from Connecticut 
and Chief Justice Baldwin of the Connecticut Supreme Court had in- 
sisted that Congress could not force the state courts to enforce the lia- 
bility provided by the federal act. His opinion, it may be remembered, 
had prompted comments from the late Colonel Roosevelt which drew 
from the venerable Chief Justice a threat of a libel suit. In pointing 
out the errors in the constitutional conceptions of Judge Baldwin, Mr. 
Justice Van Devanter said : 

"Because of some general observations in the opinion of the Su- 
preme Court of Errors, and to the end that the remaining ground of 
decision advanced therein may be more accurately understood, we deem 
it well to observe that there is not here involved any attempt by Con- 
gress to enlarge or regulate the jurisdiction of state courts or to control 
or affect their modes of procedure, but only a question of the duty of 
such a court, when its ordinary jurisdiction as prescribed by local laws 
is appropriate to the occasion and is invoked in conformity with those 
laws, to take cognizance of an action to enforce a right of civil recovery 
arising under the act of Congress and susceptible of adjudication ac- 
cording to the prevailing rules of procedure. We say 'when its ordinary 
jurisdiction as prescribed by local laws is appropriate to the occasion,' 
because we are advised by the decisions of the Supreme Court of Errors 
that the Superior Courts of the State are courts of general jurisdiction, 
are empowered to take cognizance of actions to recover for personal 
injuries and for death, and are accustomed to exercise that jurisdiction, 
not only in cases where the right of action arose under the laws of that 
State, but also in cases where it arose in another State, under its laws, 
and in circumstances in which the laws of Connecticut give no right of 
recovery, as where the causal negligence was that of a fellow servant." 4i 

Mr. Justice Van Devanter makes clear also that the aversion of the state 
court to the rules of liability provided by Congress has no bearing on 
the issue as to the duty to enforce that liability. There is perhaps some 

Reg. 491. For discussions prior to the Supreme Court decision see John L. Hall, 
The Federal Employers' Liability Act (1910) 20 Yale Law Journ. 122; and a 
note in (1910) 24 Harvard Law Rev. 156. 

" (1912) 223 U. S. 1, 54-55, 32 Sup. Ct. 169. 

"Ibid. 56-57. 
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confusion between the state as a political entity and the state as geo- 
graphical area when he says: 

"The suggestion that the act of Congress' is not- in harmony with 
the policy of the State, and therefore that the courts of the State are free 
to decline jurisdiction, is quite inadmissible, because it presupposes what 
in legal contemplation does riot exist. When Congress, in the exertion 
of the power confided to it by the Constitution, adopted that act, it 
spoke -for all the people and all the States, and thereby established a 
policy for all. That policy is as much the policy of Connecticut as if 
the act had emanated from its own legislature, and should be respected 
accordingly in the courts of the State." 45 

Plainly in one sense the Connecticut court was forbidden to apply the 
law of Connecticut and required to apply the law of a different sover- 
eignty. The same compulsion exists under the f ull-f aith-and-credit clause 
when the courts of one state are required to enforce the judgments of 
those of another. Such compulsion is absent when a state court of 
its own free will applies a principle of conflict of laws which results in 
determining an issue in the light of the law of another state. Of the 
possible inconveniences in requiring state courts to enforce the pre- 
scriptions of statutes of the United States Mr. Justice Van Devanter 
says in his concluding paragraphs : 

"We are not disposed to believe that the exercise of jurisdiction 
by the State courts will be attended by any appreciable inconvenience 
or confusion; but, be this as it may, it affords no reason for declining 
a jurisdiction conferred by law. The existence of the jurisdiction creates 
an implication of duty to exercise it, and that its exercise may be onerous 
does not militate against that implication. Besides, it is neither new 
nor unusual- in judicial proceedings to apply different rules of law to 
different situations and subjects, even although possessing some elements 
of similarity, as where the liability of a public carrier for personal in- 
juries turns upon whether the injured person was a passenger, an em- 
ployee, or a stranger. But it never has been supposed that courts are 
at liberty to decline cognizance of cases of a particular class merely 
because the rules of law to be applied in their adjudication are unlike 
those applied in other cases. 

"We conclude that rights arising under the act in question may be 
enforced, as of right, in the courts of the States when their jurisdiction, 
as prescribed by local laws, is adequate to the occasion." 46 

In St. Louis, I. M. & S. R. Co. v. Hesterly 4T it is held that state 
law is inapplicable to injuries within the scope of the federal act even 
though that act gives no recovery for such injuries. The Act of April 
22, 1908, prior to the Amendment of April 5, 1910, made no provision 
for the survival of the right of action of an injured employee who died 
as a result of his injuries. A state court had allowed a personal repre- 
_____ . 
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sentative to recover damages for the pain and injury suffered by the 
deceased and this was held to be erroneous, since the amendment of 
April 5, 1910, providing for the survival of the right of action of the 
deceased, was not retroactive. Previously in Michigan Central R. Co. 
v. Vreeland** Mr. Justice Lurton had pointed out that .the act of 1908 
made no provision for survival and had asserted that therefore the 
deceased's right of action did not pass to his personal representative 
"notwithstanding state legislation," since "we may not piece out this act 
of Congress by resorting to the local statutes of the State of procedure 
or that of injury." The question of survival was declared to be not 
one of procedure, "but one which depends on the substance of the cause 
of action." 

The exclusiveness of the right of recovery under the federal statute 
is laid down in a number of cases in which judgments founded on that 
statute were reversed because the action was not brought by the person 
entitled by that act to sue or because the damages awarded were in 
excess of those allowed by Congress. These two defects prevented an 
action brought under state law in St. Louis, S. F. & T. R. Co. v. Seale 49 
from being maintained as one under the federal law when it appeared 
that the injury was received in the course of interstate commerce. The 
wrongful allowance of damages dictated by state law but disallowed 
by federal law prevented an action brought under state law from being 
maintained as one under federal law in North Carolina R. Co. v. 
Zaehary. 50 

In these last two cases there was dispute as to whether the injury 
was within the federal act but in both the question was answered in 
the affirmative. St. Louis, S. P. & T. R. Co. v. Seale 51 involved a yard 
clerk on his way to take the numbers of the cars on a train coming in 
from another state. North Carolina R. Co. v. Zachary 52 had to do with 
a fireman who had prepared his engine to haul a train on which inter- 
state cars were to be attached and was killed by another train while, 
as the court held, still in the course of his duty though on his way to 
his boarding house to make some final preparation for starting. In 
Missouri, K. & T. R. Co. v. West, 53 however, the action was held prop- 
erly maintainable under state law, since the Supreme Court found that 
the state court had been justified in holding that the deceased was the 
employee of an express company and not of the railroad and so not 
within the purview of the federal act. 

The impotence of a state statute of distributions to dictate the 

a . (1913) 227 U. S. 59, 33 Sup. Ct 192. See (1913) 26 Harvard Law Rev. 551. 
This was an action brought in the federal court under the federal statute. 
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division of the proceeds of a claim founded on the federal law and 
compromised by the personal representative to whom the right of action 
was given by that law was declared in Taylor v. Taylor** which re- 
versed a judgment in a state court requiring the widow of the deceased 
to divide with his father. The power of Congress to control the dispo- 
sition of the damages recovered under the federal act had been estab- 
lished in one of the suits disposed of in the Second Employers' Liability 
Cases. 55 

Various acts of Congress prescribing the appliances to be used on 
trains engaged in interstate commerce were unsuccessfully adduced in 
Atlantic Coast Line R. Co. v. Georgia B0 against a state requirement that 
trains run after dark on main lines be equipped with headlights which 
shall consume not less than 300 watts at the arc and with a reflector not 
less than 23 inches in diameter. After enumerating acts of Congress 
referring to brakes, couplers, draw-bars, grab irons, ash pans, sill steps, 
ladders, running boards, hand holds, etc., Mr. Justice Hughes said: 

"But it is manifest that none of these acts provides regulations for 
locomotive headlights. Attention is also called to the investigations con- 
ducted by what is known as the 'block signal and train control board' 
(organized by the Commission) and the reports of that board with 
respect to sundry devices and appliances, including headlights. It does 
not appear, however, either that Congress has acted or that the Com- 
mission under the authority of Congress has established any regulation 
so far as headlights are concerned. As to these, the situation has not 
been altered by any exertion of Federal power and the case stands as 
it has always stood without regulation unless it be supplied by local 
authority. The most that can be said is that inquiries have been made, 
but that Congress has not yet decided to establish regulations, either 
directly or through its subordinate body, as to the appliance in question. 
The intent to supersede the exercise of the State's police power with 
respect to this subject cannot be inferred from the restricted action which 
thus far has been taken." 57 

In Chicago, -R. I. & P. R. Co. v. Arkansas 58 the railroad's answer 
to a complaint for disobeying a state "full-crew law" included a state- 
ment that it had complied with the federal Safety Appliance Act; but 
the court in its opinion sustaining the state law did not mention this and 
remarked only that Congress had passed no regulations "in respect to 

" (1914) 232 U. S. 363, 34 Sup. Ct. 350. The decision in the state court 
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the number of employees to whom may be committed the actual man- 
agement of interstate trains of any kind." 

The federal Safety Appliance Act of March 2, 1893, deprived vio- 
lators of the act of the defense of assumption of risk when sued by 
employees for injuries due to unlawful appliances. In Schlemmer v. 
Buffalo, R. & P. R. Co. 59 it was held that nothing in the federal act 
deprived the carriers of the defense of contributory negligence and that 
the states were therefore still free to apply their law on the subject in 
actions based on defective appliances prohibited by the federal statute. 
Subsequently the federal employers' liability law expressly denied the 
defense of contributory negligence to carriers whose violation of any 
safety appliance act contributed to the injury. 60 

In two cases the federal Hours of Service Act regulating the hours 
of labor of employees connected with the transportation of interstate 
trains was held to preclude the operation of state legislation substantially 
similar or containing more drastic restrictions than those imposed by 
Congress. The federal act did not go into operation until one year after 
its passage but it was held nevertheless to occupy the field at once and 
to foreclose the operation of state laws during the interim. In Northern 
Pacific R. Co. v. Washington 61 Chief Justice White said : 

"... the right of a State to apply its police power for the purpose 
of regulating interstate commerce, in a case like this, exists only from the 
silence of Congress on the subject, and ceases when Congress acts on 
the subject, or manifests its purpose to call into play its exclusive power. 
. . . as the enactment by Congress of the law in question was an as- 
sertion of its power, by the fact alone of such manifestation that subject 
was at once removed from the sphere of the operation of the authority 
of the state . . . 

"... no conceivable reason has been, or we think can be, sug- 
gested for the postponing provision, if it was contemplated that the pro- 
hibitions of state laws should apply in the meantime." 02 

In Erie R. Co. v. New York 03 it was urged that the state law was wholly 
consistent with the federal law, since the federal law did not expressly 
sanction shorter hours of labor than that which the state prohibited. 
But Mr. Justice McKenna repeated the holding of the Washington case 

59 (1911) 220 U. S. 590, 31 Sup. Ct. 561. See (1911) 17 Virginia Law Reg. 322. 
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that Congress had occupied the whole field. "The necessary condition 
of the supremacy of the congressional power," he says, "is not that there 
may be division of the field of regulation, but an exclusive occupation 
of it when Congress manifests a purpose to enter it." The congressional 
act "admits of no supplement; it is the prescribed measure of what is 
necessary and sufficient for the public safety, and of the cost and burden 
which the railroad must endure to secure it." A contention that the 
New York statute was proper as an exercise of the reserved power to 
alter or amend the charter of the complaining corporation was put to 
one side on the ground that the expressions in the opinion of the state 
court on this point were not equivalent to a decision that the act pur- 
ported to be an exercise of the reserved power to amend. Both cases 
held that the employees in question were engaged in interstate commerce 
since the trains they served carried goods and passengers destined for 
other states. The Washington case made it clear that it is not material 
that the train itself does not travel outside the state. The Erie case 
holds that the work of a telegraph operator in spacing and reporting 
trains from a signal tower is as much an employment in interstate com- 
merce as is the labor of those on the trains themselves. 

It would not be unnatural to infer from the opinions in the two 
cases just considered that whenever Congress passes any regulation on 
a given subject matter it necessarily occupies the whole field and pre- 
cludes the further application of any state regulation in the same realm. 
Other cases, however, show that frequently the states are still allowed 
to apply their police measures to matters which Congress has regulated, 
provided the state laws do not conflict with, nor impede the enforcement 
of, the federal regulations. Such a case is Savage v. Jones™ which 
sustained a state pure food law even when applied to food subject to 
the federal Food and Drugs Act. The latter was interpreted by the court 
to forbid only misbranding or adulteration of foods shipped in interstate 
commerce and not to require that such foods be accompanied by a posi- 
tive statement as to their ingredients — except in the case of certain drugs 
not involved in the case before the court. Congress had forbidden lies 
but not silence. Indiana forbade silence and required a positive state- 
ment as to the ingredients of the articles sold within the state. The In- 
diana law was sustained in its application to food offered for sale while 
still in the original package in which it arrived from another state. In 
support of the decision Mr. Justice Hughes observes : 

"Is, then, a denial to the State of the exercise of its power for the 
purposes in question necessarily implied in the Federal statute? For 
when the question is whether a Federal act overrides a state law, the 
entire scheme of the statute must of course be considered and that which 
needs must be implied is of no less force than that which is expressed. 

" (1912) 225 U. S. SOI, 32 Sup. Ct. 715. The power of the state in the absence 
of congressional regulation is presented in (1921) 21 Columbia Law Rev. 737, 756. 
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If the purpose of the act cannot otherwise be accomplished — if its opera- 
tion within its chosen field else must be frustrated and its provisions be 
refused their natural effect — the state law must yield to the regulation 
of Congress within the sphere of its delegated power. ... 

"But the intent to supersede the exercise by the State of its police 
power as to matters not covered by the Federal legislation is not to be 
inferred from the mere fact that Congress has seen fit to circumscribe 
its regulation and to occupy a limited field. In other words, such intent 
is not to be implied unless the act of Congress fairly interpreted is in 
actual conflict with the law of the State." 65 

The opinion then reviews previous cases sustaining state laws making a 
carrier liable for damages due to infected stock brought by it into the 
state, prohibiting for a limited time the introduction of any cattle into 
the state from certain infected regions, and prohibiting the introduction 
of any cattle not inspected either by state or federal inspectors, notwith- 
standing the fact that an act of Congress in force at the time provided 
for inspection of cattle bent on interstate journeys and punished the 
interstate transportation of any cattle known to be infected with a con- 
tagious disease. Mr. Justice Hughes then goes on to say: 

"Applying these established principles to the present case, no ground 
appears for denying validity to the statute of Indiana. That State has 
determined that it is necessary in order to secure proper protection from 
deception that purchasers of the described feeding stuffs should be 
suitably informed of what they are buying and has made reasonable pro- 
vision for disclosure of ingredients by certificate and label, and for in- 
spection and analysis. The requirements, the enforcement of which 
the bill seeks to enjoin, are not in any way in conflict with the pro- 
visions of the Federal act. They may be sustained without impairing 
in the slightest degree its operation and effect. There is no question here 
of conflicting standards, or of opposition of state to Federal authority. 
It follows that the complainant's bill in this aspect of the case was with- 
out equity." 66 

This decision was followed in Standard Stock Food Co. v. Wright 67 
in sustaining and applying a similar statute of Iowa. 

In McDermott v. Wisconsin, 68 however, the court found direct op- 
position between the act of the state and that of Congress and so de- 
clared that the latter precluded the operation of the former. Wisconsin 
required any product containing glucose to bear a label indicating that 
fact that forbade any other label than that designated. This rendered 
unlawful under state law a label which was assumed to be proper under 
the federal Food and Drugs Act. The goods when sold were no longer 
in the original package in which they entered the state, but the court 

held that the act of Congress constitutionally specified the labels on the 
_ _ _ _ _ __ __ ^ ^_ __ 
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immediate containers on the shelves of the importer while awaiting sale. 
The vice of the state law was not that it required an additional label 
but that it made its requirement exclusive and thereby directly inter- 
fered with the requirement of the federal act. For all that appears, 
a state may require an additional label if this does not interfere with 
the label lawful under the federal act. 

Objections to an ordinance of Richmond, Virginia, regulating the 
location and use of poles of a telegraph company and requiring certain 
of its wires to be put in underground conduits were founded in part 
upon the rights secured by the company from the act of Congress of 
July 14, 1886. The contention seemed to be less that the municipal re- 
quirements were an invalid regulation of interstate commerce than that 
they violated the Fourteenth Amendment in interfering with property 
rights derived from congressional statute. The court, however, in West- 
ern Union Telegraph Co. v. Richmond 89 declared that the act of Con- 
gress conveyed no title and did not attempt to found one by delegating 
the power to take by eminent domain. After referring to decisions that 
the federal statute "made the erection of telegraph lines free to all sub- 
mitting to its conditions, as against an attempt by the State to exclude 
them because they were foreign corporations or because of its wish to 
erect a monopoly" and prevented "a State from stopping the operation 
of lines within the act by injunction for failure to pay taxes," Mr. Justice 
Holmes went on : 

"But except in this negative sense the statute is only permissive 
not a source of positive rights. The inability of the State to prohibit 
the appellant from getting a foothold within its territory, both because 
of the statute and of its carrying on of commerce among the States, 
gives the appellant no right to use the soil of the streets, even though 
post roads, as against private owners or as against the city or State 
where it.owns the land. . . . 

"When the appellant, without the right to exercise the power of 
eminent domain desires to occupy land belonging to others, prima facie 
it must submit to their terms. . . . Even assuming . . . that, in con- 
sequence of the act of Congress, the city is restricted to reasonable de- 
mands, the foregoing requirements do not seem to us unreasonable in 
view of the position of the parties." 70 

A provision in the ordinance limiting the privilege of using conduits to 
a period of fifteen years after which the city was to be privileged to 
place such further restrictions as it sees fit was objected to as an attempt 
to make the company contract itself out of the benefit of the act of 
Congress, but Mr. Justice Holmes replied : 71 

"What we have said will show some reason for not so regarding the 
ordinance — and as an amendment, §34, adopted since this bill was filed, 
provides that none of the obligations, etc., of the chapter shall interfere 

- (1912) 224 U. S. 160, 32 Sup. Ct. 449. 
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■with rights under the act of 1866, the appellant's position would be no 
•worse by reason of its complying with what it cannot help." 

The provisions have already been set forth in the preceding section 
dealing with state police power in the absence of controlling federal 
regulations of commerce. 72 

The cases thus far considered have concerned inhibitions on state 
police power due to congressional exercises of commerce power. The 
question was whether Congress had so taken possession of the field as 
to preclude further state action therein. The mastery of Congress over 
interstate commerce is, however, exercised to permit as well as to forbid 
state action. Such permission presents serious theoretical difficulties, 
but these had been surmounted by the Supreme Court before the period 
now under consideration. State action, which in the absence of con- 
gressional action was held to be an intrusion into the realm in which 
the power granted to Congress by the Constitution is exclusive, may by 
appropriate congressional action become a constitutional exercise of the 
reserved powers of the state. The theoretical solution of this apparent 
inconsistency may be put as follows. In general the police power of the 
state extends to all subjects within its territory. It must not, however, 
interfere with lawful interstate commerce. In the absence of congres- 
sional action, interstate commerce which ought to be subjected to one 
uniform rule throughout the country is assumed to be lawful. With 
regard to such commerce, congressional silence is taken to be congres- 
sional sanction. Congress, however, is not limited to silence. It may 
speak and thereby forbid what its silence was assumed to permit. When 
Congress declares any interstate commerce to be unlawful, it removes 
from that commerce any impediment to the exercise of state police 
power over it. State police power may still be a regulation of interstate 
commerce in fact, but if it regulates in fact only what Congress has 
already forbidden, it interferes with no interstate commerce that can 
claim a constitutional sanction to continue. 

Congress by the so-called Wilson Act declared that aH liquors trans- 
ported into any state should upon arrival therein be subject to the laws 
of such state enacted in the exercise of its police powers to the same 
extent as though such liquor had been produced therein. Thereby, said 
the Supreme Court, Congress withdrew from liquor after its arrival 
in a state any further protection under the commerce clause. In apply- 
ing this doctrine De Bary v. Louisiana 1Z held that the word "all" means 
"all" and therefore includes liquor brought into a state from a foreign 
country as well as from another state, thus making it possible for a 
state to apply to such liquor a license tax on the sale thereof, when the 
state court had declared the state law to be an exercise of police power 

" (1921) 21 Columbia Law Rev. 737, 748. 

" (1913) 227 U. S. 108, 33 Sup. Ct. 239. See (1913) 26 Harvard Law Rev. 
533, 554. 
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as well as a revenue measure. In Louisville & Nashville R. Co. v. F. 
W. Cook Brewing Co., 74 however, a state law prohibiting transporta- 
tion of intoxicating liquor to dry communities was held inapplicable to 
liquor coming in from without the state, under the previously established 
interpretation of the Wilson Act which confined its application to liquor 
•that had reached the consignee at its destination. There was in the case 
the further contention that a shipper could not enjoin an interstate 
carrier from refusing to transport the liquor without first making ap- 
plication to the Interstate Commerce Commission, but the court answered 
that the only question here was the validity of the law of the state of 
destination and that the refusal of the carrier which was based on the 
assumed validity of that law presented no questions over which the Inter- 
state Commerce Commission had been given control. 75 

From the foregoing review it is evident that questions of state power 
after congressional action usually depend for their answer upon the con- 
struction of the federal statute. The matter commonly in dispute is the 
purport of the silence of Congress. Seldom does Congress explicitly 
negative the further application of state laws. The instance of square 
opposition between the commands of Congress and those of a state are 
relatively rare. The talk of the judges in the conference room must 
usually be directed to the issue whether it is better to leave affairs where 
Congress has left them or to let the states tack on additional prescrip- 
tions to fill the blanks. While this issue is referred to the intention of 
Congress, it is apparent that as a rule it is the court that is doing the 
intending. Many of the cases here reviewed could easily have been 
decided in a different way had it seemed to the court desirable to do so. 
It was far from inexorable that state hours-of-service laws must cease 
to operate the moment Congress passed a law on the subject when obedi- 
ence to its law was not required until a year later. It might easily have 
been held that Congress had said enough about the equipment of trains 
or the labelling of foods so that it was unnecessary or undesirable for 
the states to add anything more; The court has drawn its lines where it 
has drawn them because it has thought it wise to draw them there. The 
wisdom of its wisdom depends upon a judgment about practical mat- 
ters and not upon a knowledge of the Constitution. 

Nevertheless these decisions belong to the realm of constitutional 

" (1912) 223 U. S. 70, 32 Sup. Ct. 189. See (1912) 10 Michigan Law Rev. 
492. The power of the state in the absence of congressional action is presented in 
(1921) 21 Columbia Law Rev. 737, 751. 

"The question when liquor "arrives" within the state within the meaning of 
♦lie Wilson Act is dealt with in (1913) 61 Univ. of Pennsylvania Law Rev. 206. 
State power over liquor after the Webb-Kenyon Act is considered in Winfred T. 
Denison, States' Rights and the Webb-Kenyon Law (1914) 14 Columbia Law Rev. 
321; Allen H. Kerr, The Webb Act (1913) 22 Yale Law Journ. 566; Lindsay 
Rogers, The Constitutionality of the Webb-Kenyon Bill (1913) 1 California Law 
Rev. 499; and notes in (1914) 14 Columbia Law Rev. 330, 348; (1914) 27 Harvard 
Law Rev. 763, and (1914) 12 Michigan Law Rev. S84. 
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law. They are applications of the formulas which the court has evolved 
to mark out roughly the boundaries between state and national power. 
"Without the applications, the formulas convey little meaning. By their 
fruits ye shall know them. Without fruit they would be barren. But 
the fruits no more can grow unaided from the formulas than the 
formulas could grow unaided from the Constitution. The development 
of the Constitution is a never-ending process of judicial grafting on the 
stock which the makers of the Constitution planted. In its totality con- 
stitutional law is nearly as much a product of judicial manufacture as 
is its companion the common law. This is especially true of the consti- 
tutional law on the question of state power over interstate commerce. 
The silence of the Constitution becomes vocal only by the judicial um- 
piring of practical contests under rules that leave the umpire largely 
free to settle each dispute as it thinks best. 

Thomas Reed Poweu, 
Columbia University 



